








introduction of evidence constitutes unfair surprise.” State v. Gross, 351 N.W.2d
428 (N.D. 1984).

[f24] Taylor had an opportunity to question Deputy Gjerdevig at trial regarding
the equipment on Deputy Gjerdevig’s vehicle and Taylor did, in fact, question
Deputy Gjerdevig on cross-examination. Taylor did not move the court for a
continuance at trial.

[925] Taylor was charged with Refusal to Submit to a Chemical Test on February
16, 2017, and trial was held on July 27, 2017. Taylor did not file his Second
Motion for New Trial, which is the basis for the pfesent appeal, until November 2,
2018. Approximately 15 months after his trial, Taylor finally addressed an alleged
issue regarding the testimony of the State’s witness that could have been addressed
during the trial, either through cross examination or by moving the district court
for a continuance. Instead, Taylor conducted an investigation several months after
the trial in an attempt to obtain a second “bite at the apple.”

[926] The district court correctly ruled that Taylor failed Prong No. 2 of the
relevant test because the information that Taylor presented to the district court in
November 2018 is information available to Taylor either before or during the trial
in July 2017. In explaining its reasoning for the denial of Taylor’s motion, the
district court told Taylor that “you’re supposed to be prepared to impeach the
witness then and there. Not 15 or 18 months later.” (Appellee App. 30, Tr. P. 23,

L. 6-7). It’s the State’s position that the district court’s analysis was correct and
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that Taylor’s surprise at trial was due not to the discovery of new evidence but
rather it was due to Taylor’s lack of trial preparation.

[127] The district court did not abuse its discretion in finding that Taylor failed to
meet his burden with regards to Prong No. 2 of the relevant test.

II. The district court did not err in finding that the weight and quality of
newly discovered evidence would likely not result in an acquittal.

[928] Taylor argues that the district court incorrectly found that Taylor failed
prong No. 4 in the four-part test cited above in VanNatta.

[929] “To grant a motion for a new trial or post-conviction relief application
based on newly discovered evidence, the trial court ‘must be satisfied that in all

probability a new trial would result in a different verdict.” ” Ramsey v. State of

North Dakota, 2013 ND 127, § 12, 833 N.W.2d 478, quoting State v. Hegland, 355

N.W.2d 803, 805 (N.D. 1984).

[130] In Taylor’s Second Motion for New Trial filed in district court, he
offered exhibits, including a photograph and an invoice. Taylor argues that the
photograph and the invoice are proof that the State’s witness, Deputy Gjerdevig,
lied at trial about whether there was a rear-facing radar on his patrol car. Taylor
further argued that these items were newly discovered evidence, only discovered
by Taylor after the trial. Taylor did not call any witnesses at the evidentiary
hearing on his Second Motion for New Trial to testify about whether the
photograph and/or invoice he offered were in any way related to the specific

vehicle that Deputy Gjerdevig was driving on February 16, 2017, when Taylor
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was cited by Deputy Gjerdevig for Refusal to Submit to a Chemical Test. Taylor
neither explained in his Appellant Brief how these items proved that the State’s
witness lied nor did he file an Appendix in order to permit appellate review of
those items.

[Y31] In State v. Beaulieu, 2016 ND 128, 881 N.W.2d 654, a defendant argued

that a district court erred in denying his motion for a new trial because, according
to the defendant, the discovery of a new mug shot would have impeached the
State’s only witness, a police officer. Id. at § 2, 7. This Court affirmed the district

court’s denial of the motion for a new trial in Beaulieu, stating:

At trial, the officer testified he instructed Beaulieu to stop multiple times and
Beaulieu did not stop. The mug shot does not impeach this material testimony.
Rather, the mug shot only concerns tertiary, nonmaterial inconsistencies in the
officer and Beaulieu’s testimonies, such as when Beaulieu’s face was bloodied. ...
With only nominal materiality and impeachment value regarding the charge of
refusal to halt, we cannot say the outcome of this case likely would have been
different had Beaulieu presented the mug shot at trial.

Beaulieu at 9 8.
[932] Just as in Beaulieu, the issue of radar in the present case is of nominal
materiality and impeachment value. Taylor was stopped by Deputy Gjerdevig on

February 16, 2017, for failing to stop at a stop sign. State v. Taylor, 2018 ND 132,

92,911 N.W.2d 905. He later was cited for a violation of N.D.C.C. §39-08-01(1),
Refusal to Submit to a Chemical Test. Id. The existence of radar equipment has no
bearing on whether Taylor stopped at a stop sign and has no bearing on whether

Taylor refused a requested chemical test.
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[33] The defendant in VanNatta also made an argument on appeal similar to the

argument put forth by Taylor. VanNatta at 70. In VanNatta, this Court held that

the newly discovered evidence in that case did not “bear directly on any of the
elements of the offense, but may have provided a basis for impeaching” oae of the
State’s witnesses. Id. This Court explained that “[g]enerally, purely impeaching

affidavits are insufficient grounds to grant a new trial.” Id., citing State v. McLain,

312 N.W.2d 343 (N.D. 1981).

[134] Taylor’s evidence lacked the foundation to establish that it was related to
the vehicle Deputy Gjerdevig was driving on February 16, 2017, and Taylor called
no witnesses to testify at the evidentiary hearing regarding the photograph and
invoice. At the hearing on Taylor’s Second Motion for New Trial, the district
court described Taylor’s failed attempt to prove that the State’s witness had lied,
stating: “[T1his is almost throwing some stuff out there and hoping it will stick. ...
Again, I don’t know how you tie this vehicle, this equipment and stuff to Deputy
Gjerdevig that night. You don’t have that.” (Appellee App. 31, Tr. P. 24, Ls. 1-7).
[935] The district court correctly found that Taylor’s alleged newly discovered
evidence did not successfully impeach the State’s witness. The district court
explained that it was possible that Taylor could have gathered evidence that might
have impeached the State’s witness but that the evidence he presented fell short of
impeachment. The district court stated:

You haven’t since deposed [Deputy Gjerdevig] to find out the facts — what
vehicle he was driving, what equipment it had. You’re kind of hoping that
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this is the case and what have you and I can’t go on hope. I can’t make that
assumption to give you that benefit of the doubt.

(Appellee App. 31, Tr. P. 24, Ls. 7-11).

[f36] Near the conclusion of the evidentiary hearing on Taylor’s Secord Motion
for New Trial, the district court addressed the evidence Taylor presented at that
hearing, stating: “[Y]ou have to present enough of a case to say Judge this is the
evidence available to me and if I present it at trial we’re going to have a different
result and we’re nowhere near that. It’s speculation and assumptions and
unsupported conclusions.”

(Appellee App. 32, Tr. P. 25, Ls. 23-25; P. 26, Ls. 1-2).

[137] Itis the State’s position that the district court correctly found that the
evidence presented by Taylor at the evidentiary hearing on Taylor’s Second
Motion for a New Trial was insufficient to justify the grant of a new trial.

[938] The district court did not abuse its discretion in finding that Taylor failed to

meet his burden with regards to Prong No. 4 of the relevant test.
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CONCLUSION

[939] For the foregoing reasons, the State respectfully requests that this Court affirm the

district court’s Order denying Taylor’s Second Motion for a New Trial.

il
Dated this SO day of May, 2019.
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